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Carnwath LJ:

This is the judgment of the Court to which all mergbhave contributed.

Introduction

1.

The claimants are two residents of Publow, a rhaahlet not far from Bristol. The
defendants, Hinton Organics (Wessex) Ltd, operatenaposting site, about 300 and
500 metres (respectively) from the claimants' haomks 1999 planning permission
was granted by the Bath and North East Somersehdilofithe Council), and in
January 2001 a waste management licence by therdanwent Agency (“the
Agency”). The claimants have complained frequenflysmells from the site. Some
enforcement action has been taken by the auth®riiesed on conditions in the
licence, but this has not resolved the problemh@datisfaction of the claimants. In
July 2006 they began their own proceedings in peivauisance for an injunction and
damages.

On 9" November 2007, HH Judge Seymour QC granted aririmtajunction pending
trial, and reserved the costs of the interim apgibn to the trial judge. There was no
appeal. However, on 21December 2007, following representations by ther@o
and the Agency, he discharged the interim injumct@nd ordered the claimants to
pay their costs and those of the defendant. Thmalas sought permission to appeal
against the costs order, on the grounds that traeened the principle of “the Aarhus
Convention” that costs in environmental proceedisgeuld not be “prohibitively
expensive”. The application was refused by PillonJthe papers, but renewed before
Carnwath LJ on B April 2008, by which time the trial was less tramonth away.
He adjourned the application for 28 days and stalyedosts order.

The trial began on"7April 2008 before HH Judge Bursell QC. On thetfulay the
claimants objected to the evidence of the defersladiour expert, Mr Branchflower,
on the grounds of apparent bias. On the followiagy,dhe judge ruled that this
evidence was inadmissible. He adjourned the pracgsedand ordered the defendant
to pay the claimants’ costs thrown away.

On 28" July 2008, Carnwath LJ gave the defendant perorissi appeal against that
order and later directed that that appeal be hatte same time as the claimants’
adjourned application for permission to appeal rgjaihe interim costs order, with
the hearing to follow directly if permission wereagted. In the event, we granted
permission without opposition from Mr Tromans foetdefendant. The Council and
the Agency are not directly concerned in the appesihce an agreement has been
made protecting their interests. We have also ledpfui written submissions, given
by permission of the court, by Mr Wolfe on behalftbe Coalition for Access to
Justice for the Environment (“CAJE”), which compssseveral leading UK Non-
Governmental Organisations concerned with the enwment. DEFRA declined
Carnwath LJ’s invitation to offer comments on thelevance of the Aarhus
Convention, but their general position has beenanamwn by a different route (see
below).

Accordingly there are before us two appeals raigistinct issues:
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)] The claimants’ appeal against Judge Seymour'siinteosts order of Zi
December 2007 (“the interim costs issue”);

i) The defendant's appeal against Judge Bursell's roode8™ April 2008,
relating to the evidence of their odour expert€“gxpert witness issue”).

(1) The Interim Costs Issue

The proceedings before the judge

6.

Before turning to the arguments, it is necessasaiosomething about the form of the
interim order, and the sequence of events leadints tdischarge. The order as made
on 7" November 2007 prohibited the defendant from “cagisidours” in the vicinity
of the claimants’ properties —

“..at levels that are likely to cause pollution ohet
environment or harm to human health or seriousirdetrt to
the amenity of the locality outside the boundaisy parceived
by an authorised officer of [either the Agencywe Council].”

This formulation, including in particular the reéeice to the perception of an officer
of the Agency, followed the wording of one of thenditions in the waste
management licence for the Hinton site, grantel0dl. The validity of a condition
in this form had been upheld by the Divisional GdaarEnvironment Agency v Biffa
Waste Services Lt{2006] EWHC 3495(Admin). In that case, the DivisarCourt
rejected the argument that the reference to theeption of an authorised officer
rendered the condition invalid, as breaching thecjple of certainty required for a
criminal offence, and usurping the adjudicativection of the court. It was held that,
while the evidence of an authorised officer waseessary ingredient of the offence,
the condition did not limit the jurisdiction of treurt to decide on all the evidence
whether the odours offended the standards seteébgahdition.

As appears from a subsequent letter from the ¢eae below), it seems that the judge
himself had raised the need for some objectiveraitto support the order, and that
his attention had been drawn to the terms of tbhentie condition as a possible
precedent. In his judgment he described this fofrarder as being “substantially in
the terms of paragraph 5.2.2 of the licence” whigking it specific to the properties
of the claimants, and adding an authorised offaehe Council (in addition to that of
the Agency) as a potential monitor.

On the merits of the application the judge wassfiatl that there was a “serious issue
to be tried” as to whether odours from the defetidgoremises were interfering with
the claimants’ enjoyment of their properties, ahdttdamages would not be an
adequate remedy. It was accepted by Mr Wald, ferdisfendants, that an injunction
in the form now proposed would not damage the dkfets’ business. The judge
decided that the balance of convenience favouredthnt of the injunction. He noted
Mr Wald’'s submission that it would add nothing aifbstance to the Agency’s
existing powers, but he concluded that it wouldéenbenefits in that it would “focus
attention” on the these particular properties, aad to the remedies otherwise
available “the formidable powers of the court itat®n to contempt of court”.
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10.

11.

12.

13.

The defendants themselves did not appeal agaiasorter. However, having been
notified of the order, the Agency and the Councibt® to the court expressing
concerns about their role as monitors of the orblea response written on behalf of
the judge, the court explained the background ¢oatthoption of this form of order,
and continued:

“The Judge made plain that, if an order was madéhase
terms, it was at the risk of the claimants as teetiver either
[the Agency] or [the Council] was prepared to ce@te. The
judge did not envisage that either body would taike steps in
relation to the monitoring of “odours” other thamch as they,
respectively, considered appropriate in the usuaraisse of
their respective functions....”

This did not satisfy the two authorities. They verdb the parties reiterating their
concern about the potential for conflict betweeairtlstatutory functions, and their
position as tle factoarbiters” of breaches of the injunction. They iadithe parties to
agree to amend the order by deleting the referemdbem, and suggested that an
alternative might be to substitute a referencerntcagreed independent expert. The
claimants accepted this proposal in principle ardtevto the defendants inviting
them to propose names of three possible experesd&fendants replied that they did
not see how such an appointment would “work in ficacor assist the parties
generally”. They considered that the only “sensdobel effective” way to resolve the
issues was to proceed to trial as soon as possible.

Accordingly, in default of agreement between thertipa to their proposed
amendment, the authorities requested the judgelist the case, so that they could
apply to exclude the reference to their officersthfe hearing on ZiDecember 2007,
having heard argument from the authorities, theemf#dints, and the claimants, the
judge discharged the injunction.

In his judgment he commented critically on letteest by both the claimants and the
defendants to the authorities, which he thought dnetstated the degree of active
involvement required of the authorities by his erdeowever, he accepted the
argument on behalf of the authority that the fofrorder was wrong in principle:

“...it is inappropriate in principle to constitute amdividual,
who has other statutory functions to perform, tleespn to
determine whether or not an order of the court hasn
infringed.”

He remained of the view that the injunction woule bnworkable without some
objective means of assessment. He thought it riigatefore to reconsider “on a
balance of convenience basis” whether it had b@pnoariate to make any form of
order. He noted the suggestion that there mighsudestituted a reference to an
independent expert, but commented:

“That in my view would be appropriate if, but onfythere was
an agreement between the claimants and the defeaslian the
identity of such a person. That is not the positioh
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14.

Having decided to discharge the injunction, he theguplications for costs by both the
authorities and the defendants. Mr Hyam, for thentant, submitted that the costs
should be reserved to the trial judge, as had deee on the previous occasion. He
did not at that stage base any argument on theu&ationvention. The judge allowed
both applications. The authorities were “entireipacent parties” whose attendance
had been made necessary by the claimants’ refusajree to a variation. Their costs
were summarily assessed at £5,130 plus VAT. As¢odefendant’s costs, he held
that their attendance on that day had been judtifecause “there was a suggestion of
an alternative form of order, which would havel stibde the defendant subject to an
injunction”. He thought that they should also halve costs of the previous hearing,
because that was the order he would have madatif {fae benefit of the authorities’
submissions) he had refused the injunction ondheasion. The order in their favour
was subject to detailed assessment if not agreed.

The appeal

15.

16.

17.

The claimants sought permission to appeal agairesfudge’s orders in respect of
costs. They noted that the costs awarded to theaties (£5,132) and those claimed
by the defendant (£19,190.25) resulted in a paikfitibility of almost £25,000, in
circumstances where the court had found that twasea serious issue to be tried and
that some form of injunctive relief was appropriadthough the claimants had legal
expenses insurance limited to £50,000, the coséschput at risk the prospect of their
being able to pursue their claim to trial. The ampiate award would have been to
reserve costs to the trial judge, as had been doriee first occasion. In the result the
order was “unfair and prohibitively expensive ahdrefore contrary to Article 9(4) of
the Aarhus Convention 1998".

As already noted, Carnwath LJ directed that thdiegtjpn be adjourned on notice
with the appeal to follow if permission were grahteHe said:

“I am satisfied that the case raises an issue ofesgeneral
importance relating to the relevance of the AarBosvention
in the exercise of the Judge’s discretion as tdscobhis is
given added significance by the recent publicatibthe report
of the working party under Sullivan J on ‘Ensuriagcess to
environmental justice in England and Wales’ (in ethithis
case is mentioned in paragraph 73).”

He added that the claimants faced a “serious huhd#leing failed to raise this issue
before the judge.

Mr Hart has proposed three issues as arising thdepart of the appeal:

)] Was the application for an injunction against thefdddant within the scope
of Article 9(4) of the Aarhus Convention?

i) If yes, what is the nature of the Aarhus obligation the Court when
exercising its discretion on costs (regardless loétiver or not the Convention
is raised by one of the parties)?
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18.

In the light of (a) and (b) above, was it outside Court’s proper discretion to
order the Claimant to pay the costs of the Defendad the authorities?

Before returning to these issues, it is necessagivie a brief account of the Aarhus
Convention and its aftermath, and of related jadiactivity in this country.

The Aarhus Convention

19.

20.

21.

The “UNECE Convention on Access to Information, RuBarticipation in Decision-
making and Access to Justice in Environmental Mgittausually referred to as “the
Aarhus Convention” (after the town in Denmark whigneas agreed), was signed by
the first parties (including the UK) in 1998, arahe into force in October 2001. It
was ratified by the UK in February 2005, at the saime as its ratification by the
European Community.

The main provisions of the Convention relied omedsvant to the present appeal are:

Article 3(8) “Each Party shall ensure that persons exercising
their rights in conformity with the provisions ofhig
Convention shall not be penalized, persecuted ocaslkad in
any way for their involvement. This provision shabtit affect

the powers of national courts to award reasonabkscin
judicial proceedings.”

Article 9(3) “In addition and without prejudice to the review
procedures referred to in paragraph 1 and 2 abeaah Party
shall ensure that, where they meet the criterianyf, laid down
in its national law, members of the public have esscto
administrative or judicial procedures to challengets and
omissions by private persons and public authoritidsch
contravene provisions of its national law relatitg the
environment.”

Article 9(4) “In addition and without prejudice to paragraph 1
above, the procedures referred to in paragraph® and 3
above shall providadequate and effective remedies, including
injunctive relief as appropriate, ande fair, equitable, timely
and not prohibitively expensivéecisions under this article
shall be given or recorded in writing. Decisiorisourts, and
whenever possible of other bodies, shall be publicl
accessible.” (emphasis added)

Reference must also be made to the definitiongiicla 2:

“4. ‘The public’ means one or more natural or lepalsons,
and, in accordance with national legislation orcpice, their
associations, organizations or groups;

5. ‘The public concerned’ means the public affeciedkely to
be affected by, or having an interest in, the emnmental
decision-making; for the purposes of this defimitionon-
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22.

23.

governmental  organizations  promoting  environmental
protection and meeting any requirements under maititaw
shall be deemed to have an interest.”

For the purposes of domestic law, the Conventiantha status of an international
treaty, not directly incorporated. Thus its proeis cannot be directly applied by
domestic courts, but may be taken into accounesolrving ambiguities in legislation

intended to give it effect (see Halsbury's Laws (1) Statutes para 1439)).
Ratification by the European Community itself gitee European Commission the
right to ensure that Member States comply withAhehus obligations in areas within
Community competence (s€&sommission v Franc€ase C-239/03 (2004) ECR I-
09325 paras 25-31). Furthermore provisions of tbev@ntion have been reproduced
in two EC environmental Directives, dealing resp@ty with Environmental

Assessment and Integrated Pollution Control (neiipplicable in the present case).

There was a proposal for a more general Europegatidie on access to justice in
environmental matters (COM(2003) 624), but it has progressed beyond the draft
stage. It would in any event have been confineddministrative or judicial review

proceedings. This exclusion of private law procegdi was explained in the
supporting text (p 12) on grounds of “subsidiarity”

“Setting out provisions in relation to private pams would
impinge upon the very core of member states systnte it
means that a community law might address an isswéoae to
member states’ competence as the possibility favafe
persons to challenge in courts acts by privateqoets

European enforcement

24.

25.

In December 2005, WWF-UK (later to become one @& tonstituent bodies of
CAJE) lodged a formal complaint with the Europeamission regarding the UK’s

failure to comply with the Convention so far as labby the Directives. This led in

October 2007 to a notice by the Commission to the Government relating to

alleged failure to comply with its obligations undgticle 3(7) and 4(4) of Directive

2003/35/EC. In April 2008, in a letter to CAJE tR®mmission expressed their
particular concern at —

“the failure by the United Kingdom to provide détashowing
that review procedures provided for under ArticB3) and
4(4) of the Directive are ‘fair, equitable, timelgnd not
prohibitively expensivé(their emphasis added).

They had also asked for clarification on the avmllly of injunctive relief in
environmental cases. Following a meeting with Mmyioof Justice officials it had
been agreed to await the publication of the themiment Sullivan report, and the
comments on it of the United Kingdom authoritiesfdoe deciding what further steps
needed to be taken.

Parallel with these exchanges there had been pomdence with the Aarhus
Secretariat at UNECE in Geneva. In April 2008 gbgernment had published a “UK
Aarhus Convention Implementation Report”. On theuésof costs, the report (pp 27-
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26.

27.

9) explained the discretion available to the judg&K court proceedings, and also
referred to the different routes available in th& Wystem to seek redress in
environmental matters. In the same month, in respda earlier representations by
the claimants’ solicitors and comments by CAJE, Eput a number of questions
to the Department (“DEFRA”). The following reply i@ctober 2008 helpfully
indicates DEFRA’s position on the relevance of ¢bavention to a case such as the
present:

“Question 1 — To which procedures and remediesisnkihd of
case do the provisions of article 9, paragraphsng@ 4, of the
Convention apply?

The rights and obligations created by internatidresdties have
no effect in UK domestic law unless legislationirisforce to
give effect to them, i.e. they have been “incorpenta The
provisions of the Aarhus Convention cannot theeefoe said
to apply directly in English law to any particularocedure or
remedy. There is, however, in English law a prgstion that
legislation is to be construed so as to avoid aflicbrwith
international law, which operates where legislatighich is
intended to bring the treaty into effect is ambigsio The
presumption must be that Parliament would not hatended
to act in breach of international obligations.

In the kind of case in question, i.e. a claim by @nivate party
against another in nuisance, the rules which goeesih court

procedure in England and Wales (the Civil Procedrutes

1998 or “CPR”), as laid down in secondary legisiatunder
powers in the Civil Procedure Act 1997, are thexefinsofar
as they are ambiguous/discretionary rather thararlgle
prescriptive, to be construed so as to be consistih article

9(3) and (4) of the Convention.

The procedure to challenge acts or omissions byliqub
authorities for contravention of provisions of oal law
relating to the environment is also prescribedhi@ CPR and
the same therefore applies.”

Finally, we were referred to Commission proceediimgshe European Court of
Justice against IrelandCommission v. IrelandCase C-427/07), in which similar
complaints were made against that government, ditoduione in respect of litigation
costs in the context of planning law. The opinidnAdvocate General Kokott was
delivered on 15th January 2009. Pending a decidhe court, paragraphs 89 to 96
provide valuable guidance as to the scope andteidfdbe rule against “prohibitively
expensive” procedures. Her comments have to berstodel in the context that it had
been agreed that at this stage of the proceedmegguestion was whether Ireland had
failed altogether to implement the requirementshef Directive, leaving issues as to
the quality of implementation for subsequent consideration.

The Advocate-General rejected the argument thatrulee was not concerned with
orders against an unsuccessful party to pay ther stle’s costs. The second sentence
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of Article 3(8) was not intended to have that effféit simply to make clear that the
award of costs was not to be regarded as a “penadtgecution or harassment”. In
her view, the ban on prohibitively expensive praged “extends to all legal costs
incurred by the parties involved”. She continued

95. The Commission founds its objection that these
insufficient protection against prohibitive costsparticular on
the basis that the costs of successful partiebearery high in
Ireland, stating that costs of hundreds of thousafceuro are
possible.

96. In this regard, Ireland’s submissions thatsydeviding for
legal aid — the Attorney General's Scheme — exist that,
furthermore, potential applicants can make use loé t
Ombudsman procedure which is free of charge arélyhar
compelling. The Attorney General's Scheme is, adiogy to its
wording, inapplicable to the procedures covered thg
directive. It cannot therefore be acknowledged ® dn
implementing measure. The Ombudsman may offer an
unbureaucratic alternative to court proceedings aatording

to lIreland’s own submissions, he can only make
recommendations and cannot make binding decisions.

97. As the Commission acknowledges and Ireland esipés,
Irish courts can though, in the exercise of thascwbtion,
refrain from awarding costs against the unsuccegsidy and
even order the successful party to pay his codtsrefore, a
possibility of limiting the risk of prohibitive cts exists.

98. This possibility of limiting the risk of costs, in my view,
sufficient to prove that implementing measures texihe
Commission’s action is therefore unfounded in fefato this
point too.

99. | wish to make the supplementary observaticat the

Commission’s wider objection that Irish law doeg oblige

Irish courts to comply with the requirements of tfieective

when exercising their discretion as to costs isremr In

accordance with settled case-law, a discretion Wwinay be
exercised in accordance with a directive is nofigeht to

implement provisions of a directive since suchacpce can be
changed at any time. However, this objection alyeazhcerns
the quality of the implementing measure and is dftee

inadmissible.”

Public interest casesin domestic law

28. In England and Wales the principles governing tivard of costs are found in CPR
Part 44. The court has a general discretion, big# ith subject to certain well
established rules, including the ordinary rule thatunsuccessful party pays the costs
of the successful party (CPR44.3). Recent years bagn a greater willingness of the
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29.

30.

31.

32.

courts to depart from ordinary costs principlesases raising issues of general public
interest, in environmental cases as in other aoéake law. A recent example an
environmental case (albeit in the Privy Council)swhe Bacongocase of Belize
Alliance of Conservation Non-Governmental Organds v. Department of the
Environment [2004] UKPC 6) where, as we were told, no orderdosts was made
against the Association, in spite of losing theesgdpbecause of the public interest of
the case.

The same trend has been reflected also in greali@mgwess to make “Protective
Costs Orders”, by which the risk of an adversesostler can be limited in advance.
The principles governing such orders in relatiopablic interest cases were restated
by this court inR (Corner House) v. Secretary of State for Trade laaustry[2005]
EWCA Civ 192. Certain aspects of those principleseh proved controversial,
particularly the requirement that the claimant sticuave no private interest in the
outcome of the case (on which we shall commenhéurbelow).

There have been some specific references in judgnterihe Aarhus principles. For
example, inR (Burkett) v Hammersmith and Fulham LEXD04] EWCA Civ 1342
paras 74-80, Brooke LJ referred to the Aarhus cotiwe, and to concerns expressed
in a recent study as to whether the current cosgigme is compatible with the
Convention. In the light of the costs figures rdedaby that case, he thought that
there were serious questions “of ever living uph® Aarhus ideals within our present
legal system”. He called for a broader study ofiiseies.

In 2006 there was published a report of an informalking group of representatives
of different interests, (including private pradiiters, NGO lawyers and private sector
lawyers in a personal capacity) sponsored by Lybartd the Civil Liberties Trust,
and chaired by Lord Justice Maurice Kaytigating the Public Interest Report of
the Working Group on Facilitating Public Interesitigation July 2006). Its
recommendations were directed principally to thengiples for the granting of
protective costs orders in public interest caseeigaly.

The 2008 Sullivan report, to which Carnwath LJ nefd in granting permission in the

present case, was a report of another informal igrgroup representing a range of
interested groups, this time under SullivanEhquring Access to Environmental
Justice in England and Wales Report of the Working Group on Access to
Environmental Justice May 2008). The report exme@ssews on the application of

the Aarhus principles, in the context of domestmcpdures relevant to environmental
proceedings, including protective costs orders. phesent case was mentioned,
without further discussion, as apparently the fiveich has reached this court raising
issues under the Convention in relation to a coeder in private law proceedings.

The following points from the report are possi@jevant in the present context:

)] That the “not prohibitively expensive” obligationsing under the Convention
extends to the full costs of the proceedings, netehy the court fees involved
(in this respect differing from the Irish High Coun Sweetman v An Bord
Pleanala and the Attorney Genefab07] IEHC 153);

i) That the requirement for procedures not to be pithely expensive applies
to all proceedings, including applications for imgtive relief, and not merely
the overall application for final relief in the meedings;
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33.

34.

i) That costs, actual or risked, should be regardeégrasibitively expensive” if
they would reasonably prevent an “ordinary” membgthe public (that is,
“one who is neither very rich nor very poor, anduabnot be entitled to legal
aid”) from embarking on the challenge falling wittthe terms of Aarhus (para
20).

iv) That there should be no general departure from pitesent “loser pays”
principle, provided that the loser’s potential lidp does not make litigation
prohibitively expensive in the way described ab(para 38).

Since the grant of permission in this case, thenetbeen two further judgments of
this court dealing with the issue of protectivetsawders in public interest cas&al
Compton v Wiltshire Primary Care Tru§2008] EWCA Civ 749;R (Buglife) v
Thurrock Gateway Development Corp and anof2€08] EWCA Civ 1209. In both,
reference was made to the Kay and Sullivan repartd, to their comments on the
Aarhus Convention. The latter, as an environmesdag, is more directly relevant to
the scope of the Convention. However, the Masteh@Rolls (in the judgment of the
court) agreed with Waller LJ i@omptonthat there should be —

“...no difference in principle between the approaghPCOs in
cases which raise environmental issues and theoagiprin
cases which raise other serious issues\aoel versd (para
17)

He also indicated that the principles statedCorner Housewere to be regarded as
binding on the court, and were to be applied “gslared by Waller LJ and Smith
LJ” (para 19). We take the last words to be a ezfee to the comments of Waller and
Smith LJJ respectively that ti@orner Houseguidelines were “not... to be read as
statutory provisions, nor to be read in an ovetras/e way” (Comptonpara 23);
and were “not part of the statute and... should eotdad as if they were” (para 74).
These comments reflect the familiar principle that:

“As in all questions to do with costs, the fundataémule is
that there are no rules. Costs are always in theretion of the
court, and a practice, however widespread and tangsg,
must never be allowed to harden into a rule.” (pad Lloyd

of Berwick, Bolton MDC v Secretary of State for the
Environmen{1995] 1 WLR 1176, 1178; cited i@orner House
at para 27).

In November 2008 (in a press release issued byubtiial Communications Office)

it was announced that the Master of the Rolls leagiested Jackson LJ to conduct a
“fundamental review” into the costs of civil litigan. The objectives, as stated in the
terms of reference are —

“To carry out an independent review of the ruled principles
governing the costs of civil litigation and to make
recommendations in order to promote access tocgusat
proportionate cost.”

The report is due to be presented in December 2009.



Judagment Approved by the court for handing down.

Protective Costs Orders and Private | nterests

35.

36.

37.

38.

The possibility of a Protective Costs Order in tielato the present appeal was not
raised until the actual hearing before us, by whiofe it was redundant. The costs
had by then been incurred and their incidence élldetermined in the light of our
judgment on the appeals. It is unnecessary theréfoexplore the issues which would
arise on such an application, including the cirdamses (if any) in which such an
order could properly be made in a private nuisaamc#gon such as this (c€orner
Houseat para 45, citing¢yicDonald v Horn1995] ICR 685).

However, the authorities to which we have been rrefe reveal considerable
uncertainty in relation to what we have alreadytded as a controversial element in
the Corner Houseguidelines, that is the requirement (1)(iii), tH#te applicant
should have no private interest in the case”. @dtfh the court must be cautious in
offering guidance on matters not directly in issue think that, pending further
clarification by the Rules Committee, it would b&lgful for us to give our view as to
where the law now stands.

The private interest requirement was strictly agpliby this court, when
(unanimously) refusing a PCO @oodson v HM Coroner for Bedfordshire and Luton
[2005] EWCA 1172). The applicant was seeking jualiceview of the Coroner’s
decision not to conduct a full inquiry into theatimstances of her father’'s death in
hospital. It was held that her personal interefibeia not a financial one, was
sufficient to rule out a PCO. It had been argueat th should be sufficient if the
“public interest in having the case decided trandse. or wholly outweighs the
interest of the particular litigant.” (para 26). élfcourt disagreed, noting that such
alternative formulations had been considere@amner Housdtself, but nonetheless
the guideline had been expressed “in unqualifies$é (para 27 per Moore-Bick LJ).

At first sight that judgment appears to represemtear ruling on the issue at this
level. However, it is necessary also to take actafnhow the issue has been
addressed subsequently:

)] In Wilkinson v Kitzinger[2006] EWHC835(Fam), the President (without
specific reference t@oodso commented on the difficulty of applying the
private interest test in a case where the applitahether in private or public
law proceedings” is pursuing a personal remedypéialhis or her purpose is
essentially representative of a number of persatis avsimilar interest”. He
thought that in such cases the extent and natutieeoprivate interest should
be treated as “a flexible element in the court'ssideration of whether it is
fair and just to make the order” (para 54).

i) In July 2006 the Kay report was published. The ergth(paras 77-85)
discussed the difficulties they perceived in acstapplication of the private
interest test, particularly in cases under the HuRmghts Act, in which it is a
requirement that an applicant be “personally oedlly affected” by the
alleged violation. They recommended that the pevaterest if any should be
regarded as a matter to be taken into account;Wiight to be attached to it
should be a matter for the judge considering theicgtion”.
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39.

ii)

Vi)

vii)

In R(England) v Tower Hamlets LB2006] EWCA Civ 1742, the question of
a PCO did not arise for decision, as permissionappeal was refused.
However, Carnwath LJ (with the agreement of Neubetd) noted the recent
publication of the Kay Report, and its “valuablesalission” of the issues
arising from Corner House The court expressed doubts as to the
“appropriateness or workability” of the privateangst criterion, and suggested
that different considerations might in any everlgpvhere the interest of the
applicant, as in the instant case, was “not a pgileaw interest but simply one
he shares with other members of his group in theteption of the
environment”, and suggested that the Aarhus Comwemight be relevant in
this respect. The court expressed the hope thaiCtlié Procedure Rules
Committee would take the opportunity in the neatufe to review the
questions in the light of the Kay Report.

In R (Bullmore) v West Hertfordshire Hospitals NHS strf2007] EWHC
1350 (Admin), Lloyd Jones J, when refusing a PCO abher grounds,
commented specifically on the “private interestfjugement, which he said
had been “diluted in the later case law”, citiglkinson v Kitzinger and
England(but notGoodsoi. He thought that a private interest should noabe
disqualifying factor but “its weight or importanae the overall context”
should be treated as “a flexible element” in thigjeis consideration.

In May 2008, the Sullivan Report was publishede Buthors criticised the
strict private interest requirement, as appliedetwironmental cases. They
thought it inconsistent with the Aarhus principleghich contain no
corresponding limitation. They supported the appinoeecommended by the
Kay Report (paras 41-55).

Compton decided in this court in July 2008, was not dingctbncerned with
the private interest requirement. However, in dsstug the definition of a
“public interest case”. Waller LJ quoted withoutticcsm from the comments
of the Kay and Sullivan Reports. Having referred {he passage quoted
above) to the need to avoid an “over-restrictivepach to th€orner House
guidelines, he also found “support for a non-riggrapproach” in the passage
noted above from the decision of Lloyd JonesR {iBullmore)

In November 2008 came the judgment of this couBuglife. Again it was
not directly concerned with the private interegjuieement. However, before
generally endorsing Waller LJ’'s approach to @@ner Housegyuidelines (as
already noted), the Master of the Rolls specificadiferred to his approval of
“the flexible approach of Lloyd Jones JBullmore (para 17).

On a strict view, it could be saioodsonremains binding authority in this court as
to the application of the private interest requiestn It has not been expressly
overruled in this court. However, it is impossilbleour view to ignore the criticisms
of this narrow approach referred to above, and thwlicit endorsement by this court
in the last two cases. Although they were directiyjcerned with other aspects of the
Corner Houseguidelines, the “flexible” approach which they apped seems to us
intended to be of general application. Their spedcdoption of Lloyd Jones J's
treatment of the private interest element makaspbssible in our view to regard that
element of the guidelines as an exception to theiieral approach.
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40.

The hope that the Rules Committee might be abkdtiress these issues in the near
future has not been realised. In the meantime, un wew, the “flexible” basis
proposed by Waller LJ, and approvedinglife should be applied to all aspects of the
Corner Houseayuidelines.

The Convention in private nuisance proceedings

41.

42.

43.

44,

45.

Returning to the present case, we heard argumbatg the scope of the Convention,
its place in domestic law, and its relevance tegig nuisance proceedings.

Mr Tromans sought to draw a distinction betweetpoastto vindicate general public
rights to a clean environment from actions for atévnuisance designed to protect
private property rights, the latter being outside $cope of the Convention altogether.
However, a literal reading of the provisions doesappear to support that restriction.
The “public” as defined may be a single naturalspar and the proceedings may be
in respect of acts or omissions of “private perSowv& doubt in any event whether it
is helpful in practice to draw such a clear didio In the present case, the
claimants’ action is no doubt primarily directedth@ protection of their own private
rights, but the nuisance if it exists affects thieole locality. The public aspect is
underlined by the interest of the Agency and thar@d.

He had an alternative argument that, whateverritended scope of the Convention
itself, in the context of Community law it shoulde bbegarded as more strictly
confined. Although the Community has built Aarhights into Directives on public
law matters of environmental assessment and pmfiutontrol, it has not ventured
into the field of private law claims for environmahharm. He relies on the form of
the EU Proposal, and its supporting commentarwhich we have already referred.

These arguments raise potentially important anficdif issues which may need to be
decided at the European level. For the presentrese@ntent to proceed on the basis
that the Convention is capable of applying to gevauisance proceedings such as in
this case. However, in the absence of a Directpezifically relating to this type of
action, there is no directly applicable rule of Goomity law. The UK may be
vulnerable to action by the Commission to enfolme €Community’s own obligations
as a party to the treaty. However, from the pofntiew of a domestic judge, it seems
to us (as the DEFRA statement suggests) that theiples of the Convention are at
the most something to be taken into account inlvesp ambiguities or exercising
discretions (along with other discretionary factmiduding fairness to the defendant).

Mr Tromans also relies on the need to see the raments of the Convention in the
context of the full range of proceedings permitbgddomestic law. The Convention
gives a right to access to justice, but no righany particular form of legal remedy.
As Mr Tromans points out, there are other procddunates which might have been
chosen by the claimants. He mentions four:

)] Seeking judicial review of failure by the Agencytbe Council to enforce the
relevant site licence conditions or serve a stagutoisance abatement notice.

i) Making a complaint to the Parliamentary Ombudsmahaxal Government
Ombudsman in respect of such failure.
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i) Initiating a private prosecution for alleged breagch the relevant waste
management licence conditions.

iv) Making a complaint of statutory nuisance under twenmary procedure
provided by section 82 of the Environmental PratecAct 1990.

Thus, he says, even if it were found that the peivauisance claim entailed
“prohibitive cost”, there would be no breach of t@m®nvention unless it were
established that the other possible routes were dd$ective in that or some other
way.

46. We accept that the particular remedy sought inrticodar case needs to be seen in
the wider context of available remedies generdéliywever, the argument brings with
it other questions. Reference to the Ombudsmaresaise same issue of legal
enforceability mentioned by the Advocate-General riespect of the lIrish
Ombudsman. The other remedies would need to bedsyed individually in terms
not only of cost but of legal efficacy. The veryelisity of jurisdictions leads to
another question which has been the subject ofylivebate but no resolution: that is
the possible need for a separate environmentat ocodribunal to further the Aarhus
ideals by ensuring that remedies in the environaleintld are both coherent and
accessible (a “one-stop shop”, as Lord Woolf arebist have proposed: see Carnwath
Environmental Litigation — a way through the Maz&999) JEL 3 13).

Drawing the threads together

47. It may be helpful at this point to draw togethemsoof the threads of the discussion,
without attempting definitive conclusions:

)] The requirement of the Convention that costs showt be “prohibitively
expensive” should be taken as applying to the tptatential liability of
claimants, including the threat of adverse costes.

i) Certain EU Directives (not applicable in this cabaye incorporated Aarhus
principles, and thus given them direct effect imastic law. In those cases, in
the light of the Advocate-General’s opinion in thish cases, the court’s
discretion may not be regarded as adequate implatiam of the rule against
prohibitive costs. Some more specific modificatajrthe rules may need to be
considered.

iii) With that possible exception, the rules of the OfeRiting to the award of
costs remain effective, including the ordinary #dospays” rule and the
principles governing the court’s discretion to defieom it. The principles of
the Convention are at most a matter to which thatocmay have regard in
exercising its discretion.

iv) This court has not encouraged the development pérage principles for
“environmental” cases (whether defined by referetee¢he Convention or
otherwise). In particular the principles governihg grant of Protective Costs
Orders apply alike to environmental and other pulititerest cases. The
Corner Housestatement of those principles must now be regaadeskttled as
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far as this court is concerned, but to be appliddxibly”. Further
development or refinement is a matter for legistator the Rules Committee.

V) The Jackson review provides an opportunity for mering the Aarhus
principles in the context of the system for costsaavhole. Modifications of
the present rules in the light of that report aiely to be matters for
Parliament or the Civil Procedure Rules Committéwen if we were
otherwise attracted by Mr Wolfe’s invitation (onhadf of CAJE) to provide
guidelines on the operation of the Aarhus conventtbis would not be the
right time to do so.

Vi) Apart from the issues of costs, the Convention ireguremedies to be
“adequate and effective” and “fair, equitable, tiyiieThe variety and lack of
coherence of jurisdictional routes currently avalgato potential litigants may
arguably be seen as additional obstacles in the w@fawychieving these
objectives.

The present case

48.

49.

50.

51.

52.

We turn now to consider the facts of the presepeap

It is unnecessary, in our view, to consider theliappon of the Convention in further
detail, because there is in our view an insuperabjection to the claimant’s case in
this respect. That is that the point was not meetib before the judge. This is
admitted by Mr Hart. His answer is that the requieat to comply with the
Convention is “an obligation on the Court”, whichosild have been considered by
the judge of his own motion; or alternatively, $ @& requirement on this court in
reviewing the judge’s decision in order to avoiditavention of the Convention.

We are unable to accept that argument. Mr Hartccaot point to any legal principle
which would enable us to treat a pure treaty okibga even one adopted by the
European Community, as converted into a rule ofdaectly binding on the English
court. As we have said, it is at most a matter maty relevant to the exercise of the
judge’s discretion. If the claimants wished himdke it into account, they needed not
only to make the submission, but also to provide fdctual basis to enable him to
judge whether the effect of his order would indéed“prohibitive”. The defendant
would also no doubt have wished to give evidendesaiwn position.

Not surprisingly, since the point was not raise@, mave no finding as to practical
effect of the order. All we have is assertion astiie potential risk. But, as Mr
Tromans points out, subsequent events have shatthi claimants were not in fact
deterred from proceeding to trial. Indeed, haditlreen for their objection to part of
the defendant’s evidence, the trial would by noweh&een completed, and the
significance of the interim costs order could h&een judged in the context of the
incidence of costs as a whole.

This does not dispose of the appeal, since Mr Blavmits that the judge’s order was
flawed, even on conventional principles. This hassed us some difficulty. On the
one hand, the court is very reluctant to interfeit the judge’s discretion on costs,
particularly if to do so results in satellite ldijon at the interlocutory stage.
Furthermore, it is often difficult to consider theerits of a costs order, other than in
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53.

54.

55.

56.

57.

the context of the merits of the substantive otdewhich it is linked. In this case
there is no appeal against the judge’s decisiatistharge the interim injunction, and
S0 its merits are not in issue. For those reaseasnight have been reluctant to grant
permission to appeal from the interim costs ordiewed in isolation from the other
appeal, and apart from the issues of general pimoivhich we have discussed.
However, the appeal is now before us and we mustider it on its merits.

For reasons we have explained, the order in fagbthre two authorities has not been
the subject of argument, but in any event we wdiuldi it hard to see any objection to
it. There being no appeal from the judge’s decidlat they were wrongly included

in the order, they were entitled to their costadinary principles. Since they would

be no longer involved as parties to the case, & @laviously appropriate to deal with
them then and there.

The position of the defendants was rather differéhis was an interim skirmish in a
much longer battle, in which the overall merits Idoonly be determined at trial. The
claimants had won the argument df Rovember 2007, and that decision had not
been challenged by the defendants. The judge’®mnefs awarding the defendants
their costs of the Z1December 2007 was that they needed to be thenee@t the
possibility of an injunction in a modified form. h&t we read as a reference to the
suggestion of replacing the authorised officer leg authorities by an independent
expert.

The judge did not dismiss that alternative becafsany objection in principle, but
simply because no agreed expert had been identifieat may have been a sufficient
reason for abandoning the search for an alternatieehanism (as to which we
express no view, having heard no argument). Bua dmasis for determining the
incidence of costs, it called in our view for sonmwestigation as to why that
mechanism had not proved possible. As the corresgae shows, the claimants had
been willing to agree to that suggestion, and Im@ddd names from the defendants.
They however had rejected it out of hand as unwaeka

In those circumstances, it was wrong in our view tfte judge to award costs in
favour of the defendants, simply because that iatwle would have done if he had
rejected the application in the first place. Thggtdred what had happened since, seen
against the background of his own finding that baéance of convenience lay in
favour of some form of interim protection, damages being an adequate remedy. In
a case of this kind, where the merits of the imtesipplication were so closely tied up
with the merits of the case overall, he should ur @iew have considered the
desirability of leaving issues of costs between ghacipal parties to be sorted out
when the final result was known.

In fairness to the judge, so far as appears froenttanscript, this aspect of the
argument may not have been pressed by counselebkior, and we note that the
exchanges to which we have referred were headetidut prejudice”. However, Mr
Tromans has not objected to Mr Hart's referencéhémn nor to the argument based
on them. In those circumstances, we think we atélesh unusually to revisit the
exercise of his discretion on this issue. We wdudttl that the correct order would
have been to reserve the defendant’s costs ofntieeimn application (including the
costs of the hearings off' ovember and 21st December 2007) to the trialgéudg



Judagment Approved by the court for handing down.

58.

On this issue, therefore, we will allow the appaadl substitute an order that the costs
of the defendant be reserved to the trial judge.

(2) The expert witness issue

Background

59.

60.

61.

62.

We turn to the appeal against the order of HHJ &UQC dated 8 April 2008 by
which he ruled that the expert evidence of Mr PhiBranchflower was inadmissible
because Mr Branchflower lacked the independenagnestjof an expert witness. Itis
important to keep in mind how this issue arose.thi&gyr claim form issued on 21 July
2006 the claimants alleged that the defendant hadexl and was causing nuisances
by way of air pollution, odour pollution and nois®©n 13 December 2006 Master
Rose made a number of directions including:

“4(a) There be permission to each party to relytlus expert
evidence of one witness in each of the fields pbd@ours (i)
noise (iii) bioaerosol emissions.”

By the time of the trial the claimants had reduteel basis of their claim to odour
pollution alone. At trial, the expert witness fibre claimants was to be Mr Peter
Danks and for the defendant Mr Branchflower. Atpwant prior to the trial did the
claimants raise any issue as to the admissibifithhe evidence of Mr Branchflower.
In his opening note dated 1 April 2008, Mr Hyam,l@half of the claimants referred
to Mr Branchflower’s conclusion as being “simplysustainable on the underlying
evidence”. He also said:

“The claimants doubt much reliance can be placedMsn
Branchflower as an independent expert for the medsat SLR
Consulting were appointed by the Council to adwsewaste
planning matters as early as 29 August 2006, ‘orgeni
matter being three planning applications of theeddant’ ”.

It was clear from that that Mr Hyam intended tossr@xamine Mr Branchflower
about his independence in view of the fact that SCénsulting (of which Mr
Branchflower was at the time an employee) had advidhhe Council on waste
planning matters including matters concerning thfedant. The person at SLR who
had an involvement with the Council was Mr Chrisrtbést. In September 2007 the
defendant’s solicitors approached Mr Matthew Stgllof SLR with a view to SLR
being retained by the defendant. When Mr Stolkagied out an internal check he
ascertained that Mr Herbert had previously worke aninerals and waste planning
specialist for the Council until 2005 when he moved®&LR. Whilst at SLR he had
continued to provide the Council with planning avi It seems that Mr Herbert was
more concerned with planning matters than with éh@rcement of waste control.
Although he had made observations about odour e@ns$e had not provided the
Council or anyone else with expert odour advice. Stblling concluded that, in view
of their different areas of specialism and the fhet the Council is not a party to the
present proceedings, no conflict of interest amysgould be likely to arise.

The trial began on 7 April 2008. On the first miaghthere was some discussion
about the fact that Mr Branchflower had not sigrtkd appropriate declaration
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63.

64.

65.

66.

required of an expert witness in one of his repbutishe had in relation to two others.
The trial proceeded. When Mr Wald was cross-examgiiMr Morgan, a point came
when he started to put to Mr Morgan material from Btanchflower’s report. A
short way into this passage, Mr Hyam objected ® nhaterial being put to Mr
Morgan “on the grounds that it is not properly ipdedent”. The immediate response
of the judge was to say:

“Now one moment. Are you saying Mr Branchflower’s
evidence is not admissible? Well if so you shduwdgde made
that application some time ago.”

Mr Hyam then made it clear that he was challengihg admissibility of Mr
Branchflower’s report, at which point he made arfal application to exclude it. In
the course of his application he explained to tldge his concern about the position
of Mr Herbert.

In his detailed judgment on this issue the juddesea passage from the judgment of
Mr Justice Evans-Lombe ihiverpool Roman Catholic Archdiocesan Trustees v
Goldberg (3) [2001] 1 WLR 2337, at paragraphs 12 to 13.vikig considered a
passage in the speech of Lord WilberforcéAthitehouse v Jordafl981] 1 WLR
246, at pages 256 to 257, and the well known sumroarthe role of an expert
witness articulated by Mr Justice CresswelNational Justice Compania Naviera SA
v Prudential Assurance Co Ltd (The lkerian Reef&993] 2 Lloyds Reports 68 at
page 81, Mr Justice Evans-Lombe said:

“However, in my judgment where it is demonstratiedt tthere
exists a relationship between the proposed expertltee party
calling him which a reasonable observer might thinks
capable of affecting the views of the expert stoamake them
unduly favourable to that party, his evidence stombt be
admitted, however unbiased the conclusion of theegxmight
probably be.”

There can be no doubt that in the present casgutge applied that “reasonable
observer” test. At a later passage in his judgrfjgentagraph 38), he said:

“The real question in this case is whether an iedédpnt
observer of this case, properly understanding thgall
principles involved, might feel that the relationskithin SLR
is capable of affecting the views of Mr Branchflove® as to
make them unduly favourable to the defendant. tlitpn that
way because of the quotation from thé/erpool Roman
Catholic Archdiocesan Trusteease”

In the following paragraph he referred to his casmn that

“An independent observer, against the backgrounthabrs |
have endeavoured to outline, might reasonably fleal Mr
Branchflower was not sufficiently independent tovegian
unbiased and independent opinion to this courthave to say
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that in reaching that conclusion | have found idifficult
exercise.”

The issues on the appeal

67.

68.

69.

70.

The first submission made by Mr Wald on this appsdhat the judge applied the
wrong test. He relies oRegina (Factortame Ltd) v Secretary of State f@angport,
Local Government and the Regions (NGdZ)03] QB 381 [2002] EWCA Civ 932 in
which, giving the judgment of the court, Lord Pipidl of Worth Matravers MR said of
the above passage from the judgment of Mr Justieen&Lombe (at paragraph 70):

“This passage seems to us to be applying to anrewitmess
the same test of apparent bias that would be aipécto the
Tribunal. We do not believe that this approacltasrect. It
would inevitably exclude an employee from givingpex
evidence on behalf of an employer. Expert evidermaes in
many forms and in relation to many different typésssue. It
is always desirable that an expert should have atoah or
apparent interest in the outcome of the proceedmgshich he
gives evidence, but such disinterest is not autoalft a
precondition to the admissibility of his evidence.”

Factortame (No.8yas not drawn to the attention of the judge inghesent case.

In our judgment the submission that the judge appthe wrong test is irresistible.
Indeed, Mr Hart has offered no more than tokerstasce. His submission is that the
reasoning which led to the judge being satisfiedh@Liverpool test was of such a
nature and quality that he would or at least migite come to the same conclusion if
he had been properly cognisantaictortame (No.8)

We cannot accept Mr Hart’'s submission. We sayftirishree main reasons. Firh
the extent that the judge seems to have found @ dfinnstitutional bias, we do not
consider that the material supported such a findibhgvas not a case of a relationship
between Mr Branchflower and the defendant. Sudhtiomship as existed was
between SLR, through Mr Herbert, and the Councihoa-party. _Second]ywe do
not consider that, in this case, there was a sogmft breach of the obligation to
inform the Court of a potential conflict of intetesWhilst Factortame (No.8jtself is
authority for the proposition that where an expeas an interest of one kind or
another in the outcome of the case this fact shbaldnade known to the Court as
soon as possible (paragraph 70), it seems to wsinhtae present case, conscientious
consideration was given by Mr Stolling to the pbs#gy of a conflict of interest but
he came to the reasonable conclusion that no ssde iarose.

We appreciate that, in the last resort, “it isttoe Court and not the parties to decide
whether a conflict of interest is material or nggeeToth v Jarmanf2006] EWCA
Civ 1028, paragraph 112, per Sir Mark Potter P}, wa do not regard this as a
marginal case. The claimants’ advisers had knawnmfany months of the facts and
matters upon which they came to rely when seekingxclude the evidence of Mr
Branchflower. However, they took no point abowt #tdmissibility of his evidence
until the trial was well underway. It seems tothat the defendant was entitled to
assume from the silence and from the manner intwNc Branchflower’s position
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71.

72.

73.

was criticised in the opening note that the issdumutihis evidence was as to weight
rather than admissibility.

Thirdly, in Factortame (No.8)the Court went on to state (paragraph 70):

“The question of whether the proposed expert shdusd
permitted to give evidence should ... be determinedhie
course of case management. In considering thaitiqunethe
judge will have to weigh the alternative choicesmpf the
expert's evidence is excluded, having regard toowerriding
objective of the Civil Procedure Rules.”

In our judgment, this is a matter of considerabipartance in the present case. Even
if all the judge’s concerns about the position of Branchflower had been well-
founded — and, as we have said, we do not thirtkitieg were — it seems to us that to
rule the evidence inadmissible once the trial wal wnderway was simply wrong.
The ruling gave rise to an inevitable applicatian &n adjournment to which the
judge predictably acceded.

In the context of the overriding objective and pgjonality, the ruling achieved the
worst of all worlds. Costs were thrown away. Sderemonths have passed waiting
for this appeal. The trial remains further fromaflity than it was in April last year. If
the judge had identified the claimants’ concernuabddr Branchflower as going to
weight rather than to admissibility, as he shoudstéhdone, Mr Branchflower would
have been cross-examined about the claimants’ cosmiead, in due course, the judge
could have formed his own conclusion, one way atlar. That is what should have
happened. The approach taken by the judge wakgiircumstances of this case,
altogether too precious.

For all these reasons the defendant’'s appeal @nigbue also succeeds, and the
judge’s order on admissibility must be set aside.

Conclusion

74.

Both appeals are accordingly allowed. For the imtecosts order there will be

substituted an order reserving the costs of therdint to the trial judge. The

decision on admissibility will be set aside. We erstand that Judge Bursell has now
retired. Accordingly, it will be necessary for theal to recommence before a
different judge.



